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Summary

The CAF Ordergrants Native Nations a true “seat at the tablgjuimle the deployment
of high speed broadband in Indian Country, as ag&lecognizing the sovereign rights of Tribes
over their internal affairs. THeAF Orderadopts certain Tribal Engagement Provisions to
recognize the special needs of Native Nations,ekas recognizing the unique trust
relationship and requirements for government-toegoment consultation required under the
Constitution and the Telecommunications Act. Thké&t®ners, however, wish to yank that chair
away from the table before anyone even sits iy igking the Commission to reverse itself and
remove the Tribal Engagement Provisions of@#d- Order They argue that such provisions
violate their First Amendment rights, are contraryaw, and are arbitrary and capricious as
unsupported by the record.

More than just Petitioners’ commercial speech sgre implicated by their request.
Rather, the FCC must balance the limited First Adneent rights in commercial speech against
the rights afforded Tribes under the Indian Comm&tause of the Constitution. In situations
where the Federal government is providing an ecanbemnefit or subsidy, such as is the case
with USF/CAF, it may impose conditions on the reteif such support that may burden speech.
The FCC requiring carriers to discuss their markgpilans with Tribes does nothing more than
ensure that Federal funds are being spent as Ganigitended.

The Tribal Engagement Provisions are consistertit With the Telecommunications Act
and general Indian Law. Petitioners’ analysisathhs dated and rooted in a mindset
reminiscent of centuries gone by. It ignores fundatal rights of Tribes to exclude outsiders

from their borders, and the sovereign right to fagunon-Tribal activities on Tribal lands.



The Tribal Engagement Provisions are fully supmblte the record, which itself relies
heavily on the work performed by the FCC on theidwetl Broadband Plan. Petitioners ignore
the record and discount to zero the work of Trdralups to highlight the depth and breadth of
the digital divide, instead citing as proof of fdkployment eight cases representing barely one
percent of the Federally-recognized Tribes in tingédl States, including the Mohegans, a tribe
of barely 1500 members located on 500 acres ihé¢het of densely populated Connecticut.
NNTRC is fully aware that some Tribes do have 18f&ent access to broadband. But to say
that the Mohegans are the same as the Navajo, edupy more than Billion acres spread
across three states, with 200,000 members, hiéesature of how most Native Americans live
today.

Finally, Petitioners argue that the Tribal Engageni&ovisions will be overly
burdensome, before ONAP has even had a chanceg@reanment-to-government basis, to
work with Tribes to establish procedures. NNTRCammitted to working with the FCC to
craft rules which will not be burdensome on cas;idaut will allow them to reuse much of the
same data and filings they are already requirexbfiect and submit.

The Commission should reject Petitioners’ atteraptdntinue to reap the billions of
dollars in Federal subsidies provided under USF/GiiEhout doing anything to meet the needs
of Native peoples. The Commission should heedvibrels of former Commissioner Copps:
“The sad history here, as we all know, is many psesimade, many promises broken. We need
to turn the page, and | think we are beginningddhét now.” The page will only be turned if
the FCC maintains its commitment to fulfilling trsist relationship with Tribes and affirms the

Tribal Engagement Provisions in t8AF Ordet
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Universal Service Reform — Mobility Fund WT Docket No. 10-208

To: The Commission
OPPOSITION OF THE NAVAJO NATION

TELECOMMUNICATIONSREGULATORY COMMISSION TO
PETITION FOR RECONSIDERATION

The Navajo Nation Telecommunications Regulatory @assion (“NNTRC"), through
undersigned counsel, respectfully submits this Gpjom to the Petition For Reconsideration
(“the Petition”) filed by the Rural Incumbent Lodakchange Carriers Serving Tribal Lands

(“Petitioners”)? filed electronically on December 29, 2011, andi@tsn ECFS on December

2 According to the Second Erratum filed by the Retiérs on January 4, 2012, the Petitioners inclhde
following 23 LECs: 3 Rivers Telephone Cooperative,; Big Bend Telephone Company, Inc.; Butler-
Bremer Communications; Clear Lake Independent Telep Company; Communications 1 Network,
Inc.; Custer Telephone Cooperative, Inc.; Emergd@in; Gold Star Communications, LLC; MAC
Wireless, LLC; Manti Telephone Company; Midstate@aunications, Inc.; Northeast Louisiana



30, 2012, in response to the FCCsnnect America Fund Order (“CAF Order® In support
of this Opposition, NNTRC submits:

l. BACKGROUND

The CAF Ordergrants Native Nations, such as the Navajo Natidrye“seat at the
table,” in helping guide the deployment of highepéroadband in Indian Country, as well as
recognizing the sovereign rights of Tribes oveirtirternal affairs’ Commissioner Copps, in
his Statement accompanying the release oCihie Ordersaid it best:

We are also moving toward a fuller appreciationvbht tribal sovereignty means

and of the need to accord tribes the fuller andenaative role they must have in

order to ensure the best and most appropriate yi@glat and adoption strategies

for their areas and populations. | feel encourabatiwe are at long last

positioning ourselves to make progress by workimgartiosely and creatively

together. The sad history here, as we all knomasy promises made, many

promises broken. We need to turn the page, andk tte are beginning to do

that now?

Included in theCAF Orderare provisions requiring carriers seeking govemsapport
from USF or CAF for service to Tribal Lands to eggdribal governments, including, at a
minimum, to hold discussions that include: (1)eads assessment and deployment planning

with a focus on Tribal community anchor institutso1i2) feasibility and sustainability planning;

Telephone Company, Inc.; NNTC Wireless, Inc.; RuBkervice Telephone Company; Penasco Valley
Telephone Cooperative; Inc.; Sagebrush Cellular; Bmithville Telecom, LLC; Strata Networks;
Walnut Telephone Company, Inc.; Wapsi Wireless, | \WWest Texas Rural Telephone Cooperative, Inc.;
Wiggins Telephone Association; and WUE, Inc.

% Connect America Fund; A National Broadband Plan®@ar Future; Establishing Just and Reasonable
Rates for Local Exchange Carriers; High-Cost UnaadrService Support; Developing a Unified
Intercarrier Compensation Regime; Federal-Statafl8ioard on Universal Service; Lifeline and Link
Up; Universal Service Reform — Mobility Fund; Repand Order and Further Notice of Proposed
RulemakingWC Dockets No. 10-90, 07-135, 05-337, 03-109;[@mckets No. 01-92, 96-45; GN Docket
No. 09-51; WT Docket No. 10-208, released Novenil®r2011 (CAF Ordef).

* See, e.g., CAF Ordef 484 (“We also adopt Tribal engagement requirgsand preferences that
reflect our unique relationship with Tribes. Weibet that these measures should provide meaningful
support to expand service to unserved areas iryahah acknowledges the unique characteristics of
Tribal lands and reflects and respects Tribal szigety.”).

®|d., Statement of Commissioner Michael J. Copps.



(3) marketing services in a culturally sensitivenmexr; (4) rights of way processes, land use
permitting, facilities siting, environmental andtcwal preservation review processes; and (5)
compliance with Tribal business and licensing rezmients’

The Petitioners, however, wish to yank that chaaafrom the table before anyone even
sits in it by asking the Commission to reversdfitaed remove the Tribal Engagement
Provisions of th&€€AF Order They argue that such provisions violate theisttAmendment
rights, are contrary to law, and are arbitrary eagricious as unsupported by the record. As
demonstrated herein, each of these argumentddak$ort of the mark; the FCC’s actions in
this regard are consistent with sound constitutipriaciples and are fully supported by the
record. More fundamentally, the Petition evidengstsmore of the same treatment Native
Americans have suffered for hundreds of yeargmtig the indigenous nations that lie within
the boundaries of the United States the protectfiosded to them under the Constitution and
the many Treaties between Tribes and the Fedevargment. In short, the Petitioners seek to
reap the benefit of their incumbent status, andcett@omic support provided by USF and CAF,
but want no part in engaging Tribal governmentdetermining the needs of Native peoples, or,
critically, in planning the buildout of telecommauations infrastructure on tribal lands and
marketing in a manner that ensures that the sex¥iy are supposed to provide are actually
meeting the needs of Native peoples and institation

. THE TRIBAL ENGAGEMENT PROVISIONSARE FULLY SUPPORTED BY
THE CONSTITUTION OF THE UNITED STATES

The Petitions argue that their First Amendmenttagire infringed by requiring them to

hold discussions with Tribes they serve with supfrom USF/CAF as to whether they are

® CAF Order 1 637 (hereinafter, “the Tribal Engagement Piious”).



“marketing services in a culturally sensitive mamitfe The Petitioners argue that under the
Central Hudsortest® how Petitioners choose to market their servicgsasected commercial
speech, and the FCC has overstepped constitubonalds by requiring carriers to discuss their
marketing materials with Tribal governmenits.

Petitioners’ First Amendment argue first ignores fifict that there is another
constitutional right here — the rights and dutippationed between the United States, the
individual states, and Tribes. Under the ConstitytCongress was granted the power to
“regulate Commerce . . . with the Indian Tribestie(*Indian Commerce Clausé®while the
President was empowered to make treaties, nedgssatuding Indian treaties, with the consent
of the Senaté® The Supreme Court early on had to deal with tihigdictional relationship
between the Federal government, the states andsTriBirst infCherokee Nation v. Georgfa
Chief Justice Marshall concluded that Tribes (aste¢hose residing on reservations) in many
respects were akin to states. The very next terivorcester v. Georgj& Justice Marshall
again addressed the status of Tribes with respestates and state laws. There, several
missionaries convicted of entering the Cherokeeddatithout first obtaining a license from the
state governor appealed their convictions. The&up Court overturned the convictions,
concluding that the course of relations betweerFdaeral government and the Cherokees

provided ample evidence that the Federal governfmeaifestly consider[s] the several Indian

" Petition, p. 11, quotingCAF Ordet § 637.

8 Central Hudson Gas & Electric Corp. v. Public SeeviCommission of New Yodd7 U.S. 557 (1980).
® Petition, pp. 11-12.

19y.S. Const. Art. |, § 8, cl. 3.

U.S. Const. Art. Il, § 2, cl. 2.

1230 U.S. (5 Pet.) 1 (1831).

1331 U.S. (6 Pet.) 515 (1832).



nations as distinct political communities, haviegitorial boundaries, within which their
authority is exclusive™
The FCC has long recognized the constitutional isage rights of Tribes.

It is well-established that federally recognizeib&s have inherent sovereignty
and self-determination, and exercise jurisdictiqgp@lers over their members and
territory with the obligations to ‘maintain peaagdegood order, improve their
condition, establish school systems, and aid treple...” within their
jurisdictions. In 2000, the Commission formallgognized this sovereignty in its
Statement of Policy on Establishing a Governmerovernment Relationship
with Indian Tribes.

In the Matter of Improving Communications Servilmed\ative Nations (Notice of Inquiry)
FCC 11-30, CG Docket No. 11-41, 1 4 (released Mdr@011) citing Statement of Policy on
Establishing a Government-to-Government Relatignshih Indian Tribes16 FCC Rcd 4078,
4080 (2000) Tribal Policy Statemeint

The federal government has a trust relationship fetlerally recognized Tribes,
and this historic trust relationship requires tbédral government to adhere to
certain fiduciary standards in its dealings witib&s. In this regard, the federal
government has a longstanding policy of promotingdl self-sufficiency and
economic development, as embodied in various fédetutes. As an
independent agency of the federal government, a@gréze our own general
trust relationship with, and responsibility to, éedlly recognized Tribes. The
Commission also recognizes ‘the rights of Indiaibdlrgovernments to set their
own communications priorities and goals for thefarel of their membership.’
We believe any inquiry into potential solutionsctimmunications deployment
challenges on Tribal lands will benefit from thelusion of Hawaiian Home
Lands, as, much like Tribal lands, these lands laatvest status for Native
Hawaiians, both as homesteads and for non-Natieeaguoic development
activities that benefit the Native Hawaiian comntynihus, any approach to
deploying communications services, removing basrierentry, and increasing
broadband availability and adoption must recogiiideal sovereignty,
autonomy, and independence, the unique statuseeusof Native Nations and
Native communities, the importance of consultatotih Native Nation
government and community leaders, and the critaal of Native anchor
institutions.

Id. at 5 (footnotes omitted). Thus the First Ameadhiree speech rights of Petitioners must

41d. at 557.



be balanced against the Indian Commerce Clauseafanstitution.

Further, Petitioners’ reliance @entral Hudsons also misplacedCentral Hudson
involved an outright ban on electric utility advsitg to promote the use of electricity. Where a
Federal benefit is involved, however, the governinias much greater latitude in conditioning
the grant of such benefits, even if such conditimight impact First Amendment rights. Rust
v. Sullivan™® the Supreme Court upheld a “gag order” that pricddbfamily planning clinics that
accept federal funds from engaging in abortion seling or referrals. The Court found that “the
government is not denying a benefit to anyonejdinstead simply insisting that public funds
be spent for purposes for which they were authdriZz® Similarly, inNational Endowment for
the Arts v. Finley’ the Supreme Court upheld the constitutionality ééderal statute (20 U.S.C.
8 954(d)(1)) requiring the NEA, in awarding grarits;,tak[e] into consideration general
standards of decency and respect for the divelgsfand values of the American public.”

In seeking the substantial government benefit ofipg of USF funds, Congress has
required since 1996 that carriers first seek desgign as an Eligible Telecommunications
Carrier (ETC)!® and agree to conduct themselves in a certain matreder Section
214(e)(1)(B), ETC’s must agree to “advertise thailability of such services and the charges
therefor using media of general distributidR. Thus, prior to enactment of tlAF Order,
carriers wishing to take advantage of the Fedetasigly offered under USF had to agree to
engage in certain speech. In place for 15 yelaisekisting impingement on commercial speech

has never been successfully challenged. Indeet,auadvertising requirement is merely an

15500 U.S. 173 (1991).
%1d. at 196.

17524 U.S. 569 (1998).
847 U.S.C. § 214(e).



example where the government is “insisting thatlipdfands be spent for purposes for which
they were authorized?® By now requiring in th€AF Orderthat ETC'’s that receive the benefit
of USF/CAF money for service to Tribal Lands eng&geal governments in a discussion of
whether their advertising actually reaches Tribahthers is a further instance of ensuring that
the government benefit be spent in the manner ichw@ongress authorized. As the Supreme
Court stated iflNEA v. Finley

Finally, although the First Amendment certainly bBaglication in the subsidy

context, we note that the Government may allocatepetitive funding according

to criteria that would be impermissible were dinesgulation of speech or a

criminal penalty at stake. So long as legislatiorsinot infringe on other

constitutionally protected rights, Congress hasaaditude to set spending

priorities.
524 U.S. at 585. If Petitioners do not wish to ctmwath the minimal burdens Congress has
placed on ETC's, they are free to give up their ESt&@us and not take advantage of USF/CAF

support.

1. THE TRIBAL ENGAGEMENT PROVISIONS ARE CONSISTENT WITH BOTH
THE TELECOMMUNICATIONSACT AND INDIAN LAW

The Petitioners also argue that the Tribal Engagefmvisions violate the
Telecommunications Act and Indian Law more gengtayl requiring them to comply with
Tribal business and licensing requiremeitg he Petitioners’ analysis is flawed, however, and
refuses to recognize, as Commissioner Copps sdyciated, that the FCC is “moving toward
a fuller appreciation of what tribal sovereigntyans and of the need to accord tribes the fuller

and more active role they must have in order taenthe best and most appropriate deployment

47 U.S.C. § 214(e)(1)(B).
?° Rust v. Sullivar00 U.S. at 196.
! petition, pp. 8-11citing CAF Ordet 1 637.



and adoption strategies for their areas and pdpokat?” Petitioners’ mindset (and legal
arguments) are stuck in the last century. Théimmee onWestern Wirele$3as the summit of
Indian Telecommunications Law ignores the last deaaf FCC and court jurisprudence. As the
CAF Orderpoints out, over the past ten years the FCC hae ¢o recognize how deep the
“Digital Divide” is, and how much work is required bridge that dividé* Further, in theCAF
Order, as well as the other proceedings cited therbenFCC has recognized both the unique
status and sovereign rights of Tribes, as welhagrust obligation that the Federal government
has® Finally the FCC has fully recognized the extdng@vernment-to-government
relationship with Tribes under Federal law.

Tribes are inherently sovereign governments thiglyem special relationship

with the U.S. predicated on the principle of goveemt-to-government

interaction. This government-to-government relattop warrants a tailored

approach that takes into consideration the unitpaeacteristics of Tribal lands

in extending the benefits of broadband to everyémg.approach to increasing

broadband availability and adoption should recogiigbal sovereignty,

autonomy and independence, the importance of ctatigu with Tribal leaders,

the critical role of Tribal anchor institutions,cathe community oriented nature

of demand aggregation on Tribal larf8s.

This approach is consistent with the current Adstiation’s declaration in this aré4,

2 supra,n. 5.

% n the matter of Western Wireless Corporation Reifor Designation as an Eligible
Telecommunications Carrier for the Pine Ridge Reston in South Dakota; Federal-State Joint Board
on Universal Servigel6 FCC Rcd 18145 (FCC 2001).

24 CAF Order Y 636 citing Improving Communications Services for Native NatjdbG Docket No. 11-
41, Notice of Inquiry26 FCC Rcd 2672, 2673 (201Ndtive Nations NQ| Improving Communications
Services for Native Nations by Promoting Greatdlitdttion of Spectrum Over Tribal Lands, WT Docket
No. 11-40, Notice of Proposed Rulemaki?g,FCC Rcd 2623, 2624-25 (201 8pectrum Over Tribal
Lands NPRNt Connecting America: The National Broadband Rlprepared by staff of the Federal
Communications Commission, March 10, 20li@tjonal Broadband Planat 152, Box 8-4.

% 1d. See alscCAF Order, 11484, 636, 1219.
% National Broadband Plarp. 146 (Box 8-3).

" Seehttp://www.whitehouse.gov/the-press-office/memorandribal-consultation-signed-president.

History has shown that failure to include the vsioétribal officials in formulating policy



and the Federal mandate to consult with Indiaresin a government-to-government basis
under Executive Order 13176pnsultation and Coordination with Indian Tribal Gernments®
“The Commission, in accordance with the federalegomnent’s trust responsibility, and to the
extent practicable, will consult with Tribal govenents prior to implementing any regulatory
action or policy that will significantly or uniguehffect Tribal governments, their land and
resources?

The Petitioners conveniently ignore this precegastvell as the FCC’s most recent
ruling regarding the rights of Tribes to particga& Commission proceedings impacting the
provision of telecommunications services on Tribahds. InStanding Rock
Telecommunications, Inc. Petition for Designati@aa Eligible Telecommunications Carrier
(Reconsideration)iFCC 11-102 (released June 22, 2010), the Commisstmgnized the rights
of Tribal authority over telecommunications carsiserving their lands.

We also find that this conclusion aligns with tregure of Tribal sovereignty.

Congress usually intends that its “statutes e.cdnstrued liberally in favor of the

Indians, with ambiguous provisions interpretedi@irt benefit.” This canon is

“rooted in the unique trust relationship betweean ltnited States and the

Indians.” The Commission has recognized its “fidwgiduty to conduct [itself] in

matters affecting Indian tribes in a manner thatguts the interest of the tribes”

and its corresponding obligation to interpret “fede@ules and policies . . . ina

manner that comports with tribal sovereignty arelféderal policy of

empowering tribal independence.” Recognizing taesidents of the

reservation reside within a sovereign communitydseespects the inherent
sovereignty of Tribal governments than a rigid pplihat defines the requisite

affecting their communities has all too often leduhdesirable and, at times, devastating and
tragic results. By contrast, meaningful dialogueneen federal officials and tribal officials has
greatly improved federal policy toward Indian tsb€onsultation is a critical component to
creating a sound and productive federal-tribalti@tship. The federal government must take the
lead in coordinating among the various agenciels r@sponsibilities vis-a-vis tribes, and
establishing lines of communication with thosedslso that broadband access is available to
every person in the United States.

Id. at p. 184.
% Executive Order No. 13175, 65 Fed. Reg. 67249 éxtber 9, 2000).
# Tribal Policy Statemeni,6 FCC Rcd at 4081.



minimum geographic area as the population of a eerger regardless of its
conformance with political and jurisdictional bowams.

Id. at T 15 (footnotes omitted).

Petitioners reliance oMontana v. U.Sis wholly misplaced® First, the Tribal Engagement
Provisions (including the requirement that carremply with Tribal business and licensing
requirements) are not requirements placed on canie Tribes. They are requirements placed on
Commission licensees by the FCC, and are consisidnCongressional intent. Furthépntana v.
U.S.involved the issue of whether a Tribe could retguthe activities on non-Tribal members on non-
Tribal Lands. Courts sinddontanahave questioned whether the so-callstbhtanaExceptions” are
applicable to situations involving the activitisnon-Tribal members on Tribal Lands.

Moreover, courts sindglontang including the Supreme Court, have recognizedbarent
right of tribes to exclude non-Indians from Tritkmhds, or to condition their entry on Tribal Larids,
absent a clear and unambiguous statement by Cengjpesgating such rigfit. The right to exclude
non-members also incidentally includes the righieigulate non-member activities on Tribal Laritis.

In Water Wheelfor example, the Colorado River Indian Tribes batkred into a long-term lease with a
non-Indian corporation to operate a marina, coreree store, bar, trailer and camping spaces on the

shore of the Colorado River, on land held in tfasthe Tribe. After the lease expired the lessee

% petition, pp. 9-10.citing Montana v. U.S450 U.S. 544 (1981).
31 SeeWater Wheel Camp Recreational Area, Inc. v. Larafdg F.3d 8021, 8039-40”(93ir. 2011).

%2 SeeNew Mexico v. Mescalero Apache Tridé2 U.S. 324, 333, 103 S.Ct. 2378, 76 L.Ed.2d(G983)
(“A tribe's power to exclude nonmembers entirelft@icondition their presence on the reservation. is
well established.”)see also Water Whed42 F.3d at 808.

% Seee.g, United States v. Lar&41 U.S. 193, 200, 124 S.Ct. 1628, 158 L.Ed.2d(2R04) see also
Santa Clara Pueblo436 U.S. 49, 58, 60, 98 S.Ct. 16A®78).

% See South Dakota v. BourlarD8 U.S. 679, 688-89, 113 S.Ct. 2309, 2316-18F)%explaining that
the incidental right of the tribe to regulate noember activities on Tribal Lands was extinguishéem
Congress took the lands at issue from the tribegand them a “public use”).

10



refused to vacate the premises or negotiate a@asel The Ninth Circuit concluded:

We hold that under the circumstances presented Weeze there are no sufficient
competing state interests at plalgvada v. Hicks533 U.S. 353, 359-60 (2001),
the tribe has regulatory jurisdiction through ribérent authority to exclude,
independent from the power recognized/iontana v. United State450 U.S. 544
(1981). Because regulatory jurisdiction exists,alg® consider whether
adjudicative jurisdiction exists. In light of Supme Court precedent recognizing
tribes’ inherent civil authority over non-Indianrmuct on tribal land and
congressional interest in promoting tribal self-gowment, we conclude that it
does.

Id. at 8026. The Court then went on to state thdt thie inherent sovereign right to exclude
non-members from Tribal lands also comes the tigiegulate their activities on those lands,

again independent of the other two prongMohtana

We must therefore conclude that the [Tribe]'s righéxclude non-Indians from
tribal land includes the power to regulate thenesslCongress has said
otherwise, or unless the Supreme Court has recediat such power conflicts
with federal interests promoting tribal self govaent.lowa Mut. Ins. Cq.480
U.S. at 18 (“Tribal authority over activities ofmdndians on reservation lands is
an important part of tribal sovereignty. Civil jsdiction over such activities
presumptively lies in the tribal courts unlessraffatively limited by a specific
treaty provision or federal statute.” (internabtibns omitted))Merrion, 455
U.S. at 146 (noting the “established views thatdndribes retain those
fundamental attributes of sovereignty . . . whielvdinot been divested by
Congress or by necessary implication of the trilbegendent status”ganta
Clara Pueblg 436 U.S. at 56 (“Congress has plenary authaoitintit, modify or
eliminate the powers of local self-government whiaoh tribes otherwise
possess.”).

Id. at 8039-40. Importantly, nowhere in the Commutiices Act of 1934 or the
Telecommunications Act of 1996 has Congress “ofeanld unambiguously” abrogated the right
of tribes to regulate the provision of telecommatimns services on Tribal Lands through tribal
business and licensing requirements.

Finally, even ifMontanaanalysis is required, courts have recognizedttieéentry onto Tribal

Lands and the provision of service to Tribal membgm “consensual relationship” triggering théntsg

11



of Tribes to regulate, to the extent allowed urféesdleral and state law, the activities of those Tiobal
members® InBig Horn County Elec. Co-Op v. Adan&8 F.Supp.2d 1047 (D. MT 199@¥f'd in part,
reversed in part219 F.3d 944 (9 Cir. 2000), for example, the local electrical ityiko-op challenged a

3 percent tax against the value of the facilitieghe reservation, and a companion regulation that
prohibited the co-op from passing that tax dowaubscribers on the reservation. The Montana Federa
District Court analyzed the activity as follows:

Montanadefines consensual relationships with the tribiesomembers as
‘commercial dealings, contracts, leases, or otttangements." Big Horn
voluntarily undertook to set up an electricity disition network, in part on the
Crow Indian Reservation. Big Horn delivers elagityito the Crow Tribe and its
members and it charges a fee for that delivery HBrn's activities constitute a
‘consensual relationship' as definediantana The existence of a consensual
relationship therefore allows the Tribe to useétsined inherent sovereign
power and exercise civil jurisdiction and authooier the 'activities' or ‘conduct’
of Big Horn Country Electric Co-op, even on nonilardfee land.

53 F.Supp.2d at 1051-52. This analysis was coefiron appeal by the Ninth Circuit.
The district court correctly concluded that Big Héormed a consensual
relationship with the Tribe because Big Horn erdango contracts with tribal
members for the provision of electrical servic¥¢hile the agreements creating
Big Horn's rights of way were insufficient to creat consensual relationship with
the Tribe, se®ed Wolf 196 F.3d at 1064, Big Horn's voluntary provisain
electrical services on the Reservation did createngensual relationship.
219 F.3d at 951° In the same vein, a telephone company that efitésal lands and
voluntarily provides services to Tribal membersgpposed to merely running wires through

rights-of-way that traverse Tribal Lands), havealyuentered into a “consensual relationship”

% In order to provide services on Navajo Tribal Leyriglecommunication providers are required to
expressly agree to the full territorial, regulatand adjudicatory jurisdiction of the tribe in orde get
the Navajo tribe’s consent to and/or approval Eade@mmunication leases, permits, and rights-of-way.

% The Appeals Court iBig Hornultimately overturned the three percent tax onelleetric co-op based
on the finding that the tax was levied on the vaifithe assets of the co-op and not on the a&svitf the
co-op. Whereas the Tribe had jurisdiction overabiivities of the co-op, it did not have jurisdict over
the assets, which were located on rights-of-wantgdhby the Federal government. 219 F. at 951.
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with the Tribe’

The Tribal Engagement Provisions contained with@lCAF Orderare therefore
consistent both with the Telecommunications Act@6, and general Indian Law. Requiring
carriers who take advantage of the government bsra#forded under USF/CAF to comply with
Tribal business and licensing requirements areagilations promulgated by Tribes, but rather
regulations promulgated by the FCC pursuant tdetsgated authority under the
Telecommunication Act and Section 214 to implen@@8F. The Tribal Engagement Provisions
strike a proper balance between the rights of g#aeFal government, state governments, and
Tribal rights (both aboriginal as well as thoseogrized by Treaty) and telephone carriers

seeking the benefits afforded under USF/CAF.

IV. THE TRIBAL ENGAGEMENT PROVISIONSARE FULLY SUPPORTED BY
THE RECORD

The Petitioners argue that t8AF Orderis arbitrary and capricious because there is
insufficient record evidence to support the conolushat the Tribal Engagement Provisions are
“vitally important to the successful deployment gmdvision of service®® Again, Petitioners
turn a blind eye to a decade of proceedings af @, and totally ignore the comments filed in
this proceeding by NNTRC and others Tribal groups.

First and foremost, thé AF Ordercites to, and relies upon the huge effort undertdhy

the FCC to develop thgational Broadband PlanTheCAF Orderrelies on the work done in

3" But seeReservation Telephone Co-Operative v. He@R&8 F.Supp.2d 1015 (D. ND 2003), in which a
Federal District Court, in applying North Dakotavland a North Dakota state Supreme Court case,
concluding that a cooperative providing utility\dees, including telephone service, to customers on
Tribal Lands did not rise to the level of enterintp a “consensual relationship” because of thequa
relationship between a cooperative and its custdmdéNTRC submits that this case is limited to Nort
Dakota, and that the analysisBig Hornis both more persuasive, and the precedent apj#ita the
Navajo Nation, coming out of the Ninth Circuit, tlugisdictional district in which the majority ofi¢
Navajo lies.
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theNBPto support its conclusions as to the Tribal Engagy@ Provisions. ThEBPis replete
with evidence of the unique status and needs tiegrias well as the need for Tribal

involvement, and government-to-government consahdf For Petitioners to say that the

% petition p. 3,citing CAF Order ] 636.

% See, e.g., NBR. 23 (“Those living on Tribal lands have very ladoption rates, mainly due to a lack
of available infrastructure. What little data exast broadband deployment in Tribal lands suggest th
fewer than 10% of residents on Tribal lands hawestrial broadband available.”); pp. 76 & 97 (“The
FCC should take into account the unique spectrusdsief U.S. Tribal communities when implementing
the recommendations in this chapter.”); p. 97 (flRating access to the FCC'’s spectrum dashboard
described in Recommendation 5.1 will be criticahédping Tribal communities use spectrum or idgntif
non-Tribal parties that hold licenses to serve dlriands. To enhance Tribal access to such infoomat
future iterations of the spectrum dashboard shimgldde information identifying spectrum allocateod
assigned in Tribal lands. If the FCC conducts spettutilization studies in the future, those stsdie
should identify Tribal lands as distinct entitigsg. 136 (“Throughout the USF reform process,R&
should solicit input from Tribal governments on USBtters that impact Tribal lands.”); p. 146 (“In
recognition of Tribal sovereignty, the FCC shouwdticit input from Tribal governments on any propdse
changes to USF that would impact Tribal lands. dlrgbvernments should play an integral role in the
process for designating carriers who may receippait to serve Tribal lands. The ETC designation
process should require consultation with the reieVaibal government after a carrier files an ETC
application to serve a Tribal land. It should aisquire that an ETC file a plan with both the F@E (
state, in those cases where a carrier is seeki@deSignation from a state) and the Tribe on pregos
plans to serve the area.”); p. 146, Box 8-3 (“Thiitéd States currently recognizes 564 Americanaimdi
Tribes and Alaska Native Villages (Tribes).89 Telz#e inherently sovereign governments that enjoy a
special relationship with the U.S. predicated anghinciple of government-to-government interaction
This government-to-government relationship warrantigilored approach that takes into consideration
the unique characteristics of Tribal lands in edieg the benefits of broadband to everyone. Any
approach to increasing broadband availability ataption should recognize Tribal sovereignty,
autonomy and independence, the importance of ctatisul with Tribal leaders, the critical role ofibal
anchor institutions, and the community orientedirebf demand aggregation on Tribal landdd);
(“Available data, which are sparse, suggest trest tban 10% of residents on Tribal lands have
broadband available. The Government Accountaliitijce noted in 2006 that “the rate of Internet
subscribership [on Tribal lands] is unknown becawséederal survey has been designed to captige thi
information for Tribal lands.” But, as the FCC hmeviously observed, “[b]y virtually any measure,
communities on Tribal lands have historically hestslaccess to telecommunications services than any
other segment of the population.” Many Tribal conmities face significant obstacles to the deployimen
of broadband infrastructure, including high builtioasts, limited financial resources that deter
investment by commercial providers and a shortdgeahnically trained members who can undertake
deployment and adoption planning. Current fungirmgrams administered by NTIA and RUS do not
specifically target funding for projects on Trilbahds and are insufficient to address all of these
challenges. Tribes need substantially greater iimhsupport than is presently available to thend a
accelerating Tribal broadband deployment will regumcreased funding.”); p. 184 (“Developing and
executing a plan to ensure that Tribal lands hawadband access and that Tribal communities utilize
broadband services requires regular and meaninghdultation with Tribes on a government-to-
government basis, as well as coordination acrodspheufederal departments and agenciesd’);

(“Tribal governments must interact with multipleléral agencies and departments on a wide range of
programs. Because broadband is a critical inptheé@achievement of goals in many areas, including
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record does not support the enactment of the TEhghgement Provision is to profess that
Petitioners have either not read, or simply ignpteeNBP.

Further, as an outgrowth of thBP, the FCC has opened several proceedings and
received hundreds of comments related to the dpe@ommunications needs of Trib8s.
NNTRC has filed comments in most, if not all of$bgproceedings, all of which support the
efforts of the FCC to recognize Tribal sovereigaiyl foster a more active role for Tribes in the
regulatory process. Other organizations, suchaw&Public Media (NPM), the National
Congress of American Indians (NCAI), and the Nadlofribal Telecommunications Association
(NTTA) have done the same. To argue that thesedfud’ of comments should be disregarded
does a gross disservice to these public interestpgrthat have worked tirelessly to get Tribal

telecommunications needs on the FCC'’s “radar scr&en

education, health care, public safety and econdievelopment, the federal government should establis
a Federal-Tribal Broadband Initiative to coordinateh internally and directly with Tribal governmesn

on broadband related policies, programs and iniéiat The initiative will include elected Tribaldéers

or their appointees and officials from relevantgied departments and agencies. The FCC shouldecreat
an FCC-Tribal Broadband Task Force consisting niogd-CC staff and elected Tribal leaders or their
appointees to carry out its commitment to promotiogernment- to-government relations. The taskeforc
will assist in developing and executing an FCC attaion policy, ensure that Tribal concerns are
considered in all proceedings related to broadlzemddevelop additional recommendations for
promoting broadband deployment and adoption oral'ténds.”)

“0'See, e.g., Improving Communications Services ftivd&llations, Notice of InquinCG Docket No.
11-41, released March 4, 2011 (48 pleadings fikedfd 1/20/11)jmproving Communications Services
for Native Nations by Promoting Greater UtilizatiohSpectrum over Tribal Lands, Notice of Proposed
RulemakingWT Docket No. 11-40, released March 3, 2011 (2agings filed as of October 28, 2011);
Policies to Promote Rural Radio Service and todatime Allotment Assignment Procedures, Second
Report and Order, MB Docket No. 09-52 (releaseddda&; 2011)jnquiry Concerning the Deployment
of Advanced Telecommunications Capability to Alefioans in a Reasonable and Timely Fashion and
Possible Steps to Accelerate Such Deployment Parsai&ection 706 of Telecommunications Act of
1996 (Eighty Broadband Progress Notice of InquigN Docket 11-121, released August 5, 2011 (36
filings as of October 21, 2011)elecommunications Carriers Eligible to Receiveudnsal Service
Support WC-09-197 (ETC designation proceedings).

*! For example, there are more than a dozen citatiotie NBP directly to the filings or publications of
Native Public Media and NCAI.
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NNTRC vigorously objects to the Petitioners’ argungnat NNTRC’s comments
somehow are “favorable” to Petitioners’ argumentpasition?? Nothing could be further from
the truth, and for Petitioners to make that claomders on sophistry. NNTRC has consistently
been on record in this proceeding, and in othbed,it needs that “seat at the table” in order to
be able to impact the provision of telecommunicagiservices to Navajos. Contrary to
Petitioners’ claim that NNTRC has stated that vimeekcarrier engagement with NNTRC is not
necessary, the full NNTRC met with FCC ONAP repnégtves on October 22, 2011. During
that meeting, NNTRC Commissioners specificallyeibut the need “to be able to better
regulate carriers who enter tribal lands and biatilities there, sometimes without receiving
direct tribal authority.** That need is not limited to wireless carriers, éxtends to all carriers
who deploy infrastructure and engage in busindasiaships with the Navajo people, both
individually, and with the Navajo Tribe as a whole.

Finally, the Petitioners argue that there is ngsupfor the conclusion that Tribes lack
access to broadbafitl. They first claim that the National Broadband Mdws much of Indian
Country served® As theCAF Orderpoints out, however, there is substantial quesi®to
whether the National Broadband Map is accutat€his is buttressed by NNTRC filings in this
and other proceedings pointing out that one stushedcomparing the National Broadband Map

to the IDInsight database shows that the Natiomaa8band Map grossly overstates the

“2 Petition, pp. 4-5.

*3See NNTRC Ex Parfiing of October 24, 2011 in this docket. Tlat Partefiling also detailed other
discussions that day, including thanking the FCiGHe opportunity to participate in FCC proceedings
a government-to-government consultative basis basdeCC’s Federal trust relationship with the Tribe

4 Petition, pp. 5-7.
*1d., pp. 6-7.
“® CAF Order 1 335, n. 231.
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availability of broadband on the Navajo NatftnTo this, Petitioners waive the back of their
proverbial hand by stating: “While there are sasseies with the NBM data, for example, the
NBM states that the broadband record set is nopéetenfor some reservations, the data shows
that the Commission’s claims about the lack of bhzand access are based on old data that the
Commission continues to recycle from one proceetiirtge next.*® Instead, Petitioners list
eight (of 565) Tribes which they claim either bgsthand knowledge or by reference to the
National Broadband Map, show near 100% broadbaaiiévity. Based on this, Petitioners
claim that no special provisions for Tribes areassary.

NNTRC has never stated thrad Tribe has 100% access to broadband. But to cdaclu
based on a chosen sample of the eight best ca28s ¢1 Tribes) that no special need exists in
Indian Country is to ignore the other 99 percerdgnynof whom live far away on the other side
of the Digital Divide?® NNTRC has consistently advocated for better mapps find out what
services are available. But technical availabgilyne is not enough. A service may be
technically available, yet not actually marketed'tdbal members. That is what the FCC is

trying to remedy with its Tribal Engagement Proors.

*"NNTRC Ex Partéiling, pp. 2-3. See alsReply Comments of NNTRC in Docket 11-40 (referring
the IDInsight study). Under the NTIA's State Brbadd Data and Development Grant Program, the
Broadband Data Improvement Act (BDIA) “mandated trech State may have only a single eligible
entity” to collect and manage the mapping dataF&d.Reg. 32545 (July 8, 2009). Tribes were thus
excluded from the mapping process, and in a caseasiNavajo, where the Navajo reservation lies in
three separate states, the program, as impleméraeded to significant inaccuracies related toalct
broadband deployment and availability in Indian Gtoy

“8 Petition, p. 7.

It is indeed telling that the Petitioners citehie case of the Mohegan Tribe as evidence to denabes
that Native Americans are fully served by broadbahlde Mohegan Tribe, with its 1500 members,
received Federal recognition only in 1994, and pasibarely 500 acres in the fourth most densely
populated state (Connecticut). Compare that t@tBmillion acres of the Navajo Nation (6,600 times
the size of the Mohegan reservation), and its ZiBlus residents, all of whom reside in state&iran
well below the national average for population dgns
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V. THE TRIBAL ENGAGEMENT PROVISIONSARE NOT OVERLY
BURDENSOME

Finally, Petitioners argue that the Tribal Engageti&ovisions are overly
burdensomé?® Yet the actual parameters of the Tribal Engagéesvisions have not even
been specified. ThéAF Orderdelegates to its Office of Native Affairs and [Bgl{ONAP) the
duty of crafting such engagement rutésApparently Petitioners believe thaty engagement
with Tribes is burdensome, and not worth the effémtPetitioners’ collective minds, apparently,
engaging with customers isn’t within their businessdel. And therein lies one of the
fundamental reasons the Digital Divide has occyraed is widening and deepening. Carriers
such as Petitioners don’t see any business bédrafitengaging with their Native American
customers, yet will fight for the right to colldutige subsidies from USF/CAF to deploy service
onto Tribal Lands.

NNTRC is sympathetic to the argument that the Tirgagement Provisions could be
burdensome in the event that a carrier providesceeto only a small portion of a reservatfin.
NNTRC is considering this in the context of itsreut rulemaking proceeding (NNTRC-11-001
Application for Certificate of Convenience and N&sigy), and is considering establishing an
automatic waiver from engagement for carriers &itle minimisfootprint on Navajo soil, and
providing a waiver mechanism for other carriers wibeve that engagement with NNTRC is
overly burdensome. Further, it is moving toward@thg an engagement mechanism whereby
carriers can utilize the same filings they've madid state regulatory authorities to comply with

NNTRC filing requirements. NNTRC believes thatt&s, working with the FCC on a

%0 Petition, p. 13.

L CAF Ordet 1 637 (“We envision that the Office of Native Aifffs and Policy (“ONAP”), in
coordination with the Wireline and Wireless Bureamsuld utilize their delegated authority to deyelo
specific procedures regarding the Tribal engagemertess as necessary”).
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government-to-government basis, can establish emgagt procedures that will place minimal
additional burden on carriers, and represent alnasken that is an extremely small fraction of

the amount received by such carriers in USF/CARpsttdor service provided to Tribal Lands.

VI. CONCLUSION

NNTRC applauds the FCC for iAF OrderTribal Engagement Provisions and for
finally establishing a seat at the regulatory tdbteTribes. Such provisions are constitutional,
consistent with statute and Indian Law precederd,teuly are “vitally important” to the
successful deployment and continued provisionlettemmunications services to Native
Americans. NNTRC stands ready to cooperate wghRGC, state regulatory commissions, and
carriers, in creating a framework that is minimddlydensome, and beneficial to the Navajo and
to carriers themselves.
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